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Judicial review plays a crucial role in protecting fundamental rights and
ensuring the just and equitable distribution of resources in society. This is
particularly true in the realm of social welfare rights, which encompass a
wide range of entitlements and benefits that are essential for human well-
being and social justice. In this article, we will delve into the intricate
relationship between judicial review and social welfare rights in
comparative constitutional law.

The Scope of Judicial Review

The scope of judicial review varies across different jurisdictions, depending
on the constitutional framework and the prevailing legal culture. In some
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countries, courts have a broad mandate to review the constitutionality of
legislation and government actions, while in others, their powers are more
limited. Nonetheless, in most constitutional democracies, courts have the
authority to strike down laws or policies that violate fundamental rights,
including social welfare rights.

Social Welfare Rights in Comparative Constitutional Law

Social welfare rights encompass a diverse array of entitlements and
benefits, including healthcare, education, housing, social security, and
other forms of assistance for vulnerable populations. These rights are
recognized in various international and regional human rights instruments,
such as the Universal Declaration of Human Rights and the European
Convention on Human Rights. In some countries, social welfare rights are
also explicitly enshrined in the constitution, while in others, they are derived
from implied principles or judicial interpretation.

Judicial Review and Social Welfare Rights: Case Studies

To illustrate the interplay between judicial review and social welfare rights,
let us examine some case studies from different jurisdictions:

= South Africa: In the landmark case of Grootboom v. Minister of
Housing, the Constitutional Court held that the government had a
constitutional obligation to provide access to adequate housing for the
poor. The court found that the government's failure to do so violated
the rights to dignity, equality, and shelter.

= India: In Olga Tellis v. Bombay Municipal Corporation, the Supreme
Court ruled that the government could not forcibly evict slum dwellers
without providing them with alternative accommodation. The court held



that the right to life guaranteed by the Indian Constitution included the
right to shelter.

= United States: In Goldberg v. Kelly, the Supreme Court held that the
government could not terminate welfare benefits without providing a
prior hearing to the affected individuals. The court reasoned that the
right to due process of law included the right to a fair hearing before
being deprived of a fundamental entitlement.

Challenges and Controversies

Judicial review of social welfare rights has not been without its challenges
and controversies. Critics argue that courts should not interfere with policy
decisions that are best left to elected officials. Moreover, the
implementation of social welfare rights can be complex and resource-
intensive, raising concerns about the costs and feasibility of such policies.

Judicial review plays a vital role in safeguarding social welfare rights and
ensuring the just and equitable distribution of resources in society. By
examining the scope of judicial review and the various case studies
presented in this article, we gain a deeper understanding of the complex
interplay between the judicial branch and the protection of fundamental
social rights. As constitutional democracies continue to grapple with the
challenges and controversies surrounding social welfare rights, judicial
review will remain an essential mechanism for upholding the rule of law,
protecting the most vulnerable members of society, and promoting social
justice and equality.
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